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OPI NI ON OF THE COURT

PER CURI AM
Appel lant Janmel R Rivera ["Rivera"] appeals his Territorial

Court jury conviction of assault in the first degree, V.I. Cobe
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AnN. tit. 14, 8 295(1), on three grounds. First, R vera argues
that his trial attorney provided ineffective assistance of
counsel. Second, he asserts that the trial court commtted plain
error or violated his right to present w tnesses and a defense by
excl udi ng testinmony concerning the lighting conditions at the
crime scene as cumul ati ve under Federal Rule of Evidence 403.!
Lastly, Rivera contends that the trial court failed to instruct
the jury on an essential elenent of the charged offense by
failing to define the term"nurder” or the phrase "intent to
commt murder." The Appellate Division has jurisdiction to
consider this appeal froma jury conviction. See 4 V.I.C § 33.
Consi dering each of these contentions in turn, we find no error
on the trial record and affirmthe judgnent of conviction.

Rivera al so chall enges his sentence on the grounds that it
violated Virgin Islands | aw. Exercising our authority to review

sentences inposed after jury convictions, see id., we agree and

remand this matter to Territorial Court for resentencing.

| . | NEFFECTI VE ASSI STANCE OF COUNSEL
Rivera clains that the performance of his trial attorney,

Stylish Wllis, Esquire ["WIIlis"], violated his right to

! The Federal Rul es of Evidence and Federal Rules of Crininal
Procedure apply to proceedings in Territorial Court except where the rul es of
that court provide otherwise. See TerRrR Cr. R 7.
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effective assistance of counsel under the Sixth Amendnent.? The
Appel l ate Division recently noted that, "[o]rdinarily, a claimof
i neffective assistance of counsel is not appropriately revi ewed
for the first time on direct appeal, but nust be raised by a
col | ateral proceedi ng because the necessary facts about counsel's
representation of the defendant have not been devel oped." Rivera
v. Governnment of the Virgin Islands, 37 V.I. 68, 79, 981 F. Supp.
893, 900 (D.V.I. App. Div. 1997). After exhaustive review of the
four-hundred page appendi x submtted by the appellant, we find
that this appeal falls into the "ordinary" group of cases. The
appel | ant cannot establish on the basis of the trial record al one
that the assistance rendered by his attorney was constitutionally
def ecti ve.

Rivera maintains that attorney WIllis violated his right to
ef fective assistance of counsel in five respects:

(1) Wien Wllis left St. Thomas before trial due to a famly
nmedi cal energency, he had another attorney select the jury.
(See Appellant's Br. at 14; see also App. at 24.)

(2) When the government noved to preclude cross-exani nation

about the victims prior felony conviction, WIllis did not oppose

2 The Sixth Amendnent to the Lhited States Constitution applies to
the Territory of the Virgin Islands through section three of the Revised
Organic Act of 1954. See 48 U.S.C. 8§ 1561. The conpl ete Revised Organic Act
is located at 48 U . S.C. 88 1541-1645 (1994), reprinted in V.l. CoDE ANN. 73-
177, Historical Docunents (1995 & Supp. 1998) (preceding Title One of Virgin
I sl ands Code).
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its nmotion. (See Appellant's Br. at 15; App. at 33.)°3
(3) Wien the governnment elicited testinony fromthe treating
physi ci an about the serious injuries sustained by the victim
WIllis did not object. (See Appellant's Br. at 18; App. at 76.)
(4) When the trial judge prepared to instruct the jury,
WIllis did not ask the trial judge to define "nurder" or the
phrase "intent to commt nurder." (See Appellant's Br. at 19.)4
(5) Finally, the governnment told the jury during closing
argurments that "[t]he evidence gives you an opportunity to say no
to our guns in the street . . . Janmel is an unenpl oyed 22-year
ol d, based on the evidence, who would stand in your streets and
fire on another person. Because he plays by his own rules,
| adies and gentlenmen. . . . Say no to Janel's rules. . . . W
have other rules. You know what they are. And it doesn't
include firing on a man and leaving himto die." (App. at 345.)

WIllis did not object to this argunent. (See Appellant's Br. at

20; App. at 346.)

3 WIllis did argue that the fact of the victims prior convictions

shoul d be admitted (presunably under Federal Rules of Evidence 403 and 609),
if the victimvolunteered that he had never been convicted of any offense.
(See App. at 44-46.) We thus exclude this contention from consideration

4 The Appellate Division cannot determ ne whether Wllis asked for a
nore specific instruction concerning the defendant's state of m nd because the
trial transcript subnitted by Rivera excludes portions of the jury instruction
col l oquy between the trial judge and his attorney. (See App. at 265-66.) W
will assume for present purposes that WIllis did not ask the trial judge to
define "nurder" or the phrase "intent to commt nurder" because the record
does not indicate otherw se.
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The record before us does not establish that WIlis’
assi stance was so deficient that it deprived Rivera of a fair
trial, "a trial whose result is reliable.” See Strickland v.
Washi ngton, 466 U.S. 668, 687 (1984). Rivera submtted only
seven pages of the fifty-page jury selection transcript for our
review, and this limted record does not show that the attorney
who appeared on his behalf failed to safeguard his interests.
(See App. at 23-29.) W cannot discern fromthe record, however,
whet her the remai ning instances of inaction by the appellant's
counsel were reasonable trial stratagem or errors of om ssion.
Ri vera presented an alibi defense. It is quite possible that his
attorney deliberately chose not to object to elenments of the
government's case or the jury instructions in order to focus the
jury's attention on this defense.

The record suggests that WIllis provided Rivera with
unspect acul ar but conpetent representation. WIIlis not only
elicited testinony fromthe victimthat cast doubt on his
recollection and his ability to see his assail ant under poor
l'ighting conditions, (see id. at 112, 115, 119-20), but also
presented witness testinony in support of Rivera' s alibi and
peaceful nature, (see id. at 170, 221, 239-40), effectively

summari zed this testinony at closing argunents, (see id. at 329-

34), and objected to remarks that the governnent nade at cl osing.
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(See id. at 342, 346-47.) Since Rivera cannot rely on the trial
record alone to "overcone the presunption that, under the

ci rcunst ances, the chall enged [conduct] 'm ght be consi dered
sound trial strategy,'" see Strickland, 466 U S. at 689, we
foll ow our usual course in holding that this Sixth Amendnent
claimnmust be resolved in a collateral proceeding. See Rivera,
37 V.1. at 79, 981 F. Supp. at 900; Smalls v. Government of the
Virgin Islands, 35 V.I. 173, 175, 950 F. Supp. 698, 699 (D.V.I.

App. Div. 1996).

1. EXCLUSI ON OF TESTI MONY OFFERED BY DEFENDANT
Ri vera avers that the trial court commtted plain error or
violated his Constitutional right to present witnesses and a
def ense® by excluding testinony concerning the |ighting
conditions at the crine scene as cunul ati ve under Federal Rule of
Evi dence 403. W do not concur.
During its case-in-chief, the government asked the victim

about the lighting conditions at the crine scene when the assault

occurred. He testified that, "[i]t had porch light. It had a
yard light. It had other street lights. . . . [I]t was night."
5 "Whet her rooted directly in the Due Process Cl ause of the

Fourteenth Amendnent, or in the Conpul sory Process or Confrontation clauses of
the Sixth Anendment, the Constitution guarantees crinmnal defendants a

neani ngf ul opportunity to present a conplete defense."” Crane v. Kentucky

476 U.S. 683, 690 (1986) (citations and internal quotation marks omtted).
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(App. at 93.) On cross-examnation, the victimadmtted that he
had not seen the assailant's gun because it was dark that
evening, see id. at 125, and conceded that he had never nentioned
any lights in his statenent to the police.?®

Rivera |l ater presented two witnesses who arrived at the
crinme scene nonents after the assault. They both enphasi zed t hat
there were no lights near the crine scene. (See id. at 223-24,
243, 245.) After the second witness spoke, Rivera' s attorney
announced that he would call another witness to testify "whether
or not there was light [it in the area or not." (See id. at
253.) After the government objected to this additional wtness,

the trial judge said, "[wje don't need cunul ative testinony on

the lights. W already have two witnesses that have already said

there [were] no lights. . . . You don't have to call a hundred
W t nesses. You have two already.” (See id. at 254.) Rivera's
6 (See id. at 108:)

Q So now you're testifying that there were porch |ights and
street lights there, also; is that correct?

A.  Right.

Q So which one is the truth now? . . .

A It was dark. But it had other lights on, porch light, yard
light. Oher Governnent [S]treet |ights on.

Q Wy did you not tell the police officer . . . that it had
lights on when he asked you whet her or not there [were] |ights?
A: | just told himit was night. N ght is dark. N ght had done
set. It was dark.

Q It was dark. Exactly.
A:  Right.
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counsel then decided to call his client as his next wtness.’
Federal Rule of Evidence 403 provides that trial judges may
excl ude rel evant evi dence whose probative value "is substantially
outweighed . . . by considerations of undue delay, waste of tineg,
or needl ess presentation of cunul ative evidence.” Feb. R Evib.
403. Trial court rulings under Rule 403 nust not be reversed on
appeal unless the appellant denonstrates that the trial judge
clearly abused her discretion. See Hamling v. United States, 418
UsS. 87, 127 (1974); CGovernnent of the Virgin Islands v. G ant,
21 V.1. 20, 25-26 (D.V.l. 1984). Applying this standard, we do
not agree that the trial judge clearly abused her discretion in
concl udi ng that nore defense testinony concerning the lighting
conditions at the crinme scene woul d be needl essly repetitive or
cumul ative. Rivera already had inpeached the victinis initia
description of the lighting conditions on cross-exani nation and
presented two witnesses who testified that there were no lights

adj acent to the crinme scene before he sought to exam ne the

additional witness. This Court finds no error in the tria

7 (See id.) The fact that Rivera's counsel acquiesced in the trial
judge's statement does not prevent the Court fromreaching the appellant's
argunent. Federal Rule of Gininal Procedure 51 provides that "[e]xceptions
to rulings or orders of the court are unnecessary and for all purposes for
whi ch an exception has heretofore been necessary it is sufficient that a
party, at the time the ruling or order of the court is nade or sought, nmakes
known to the court the action which that party desires the court to take."

FED. R CRm P. 51; see also supra note 1 (recognizing that Federal Rules apply
to Territorial Court proceedings in the absence of inconsistent Territoria
Court Rul es).
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judge's ruling, Constitutional or otherw se. See Chanbers v.
M ssi ssippi, 410 U. S. 284, 302 (1973) (observing that, in
exercising the right to present witnesses and a defense, the
accused "nust comply with established rules of procedure and

evi dence designed to assure both fairness and reliability in the

ascertai nment of guilt and innocence").

[11. FAILURE TO DEFI NE "MJRDER' OR "I NTENT TO COWM T MJRDER'
Ri vera contends that the trial court failed to instruct the

jury on an essential elenent of assault in the first degree, 14
V.1.C. 8 295(1), by failing to define the word "nmurder” or the
phrase "intent to conmt nurder." The truncated record before us
does not show that WIlis objected to the instructions delivered
by the trial judge, or asked for a nore specific instruction
concerning the defendant's state of mnd. R vera thus has failed
to preserve this issue for appeal. Nevertheless, as "[i]t is the
i nescapabl e duty of the trial judge to instruct the jurors, fully
and correctly, on the applicable |law of the case, and to guide,
direct, and assist themtoward an intelligent understandi ng of
the legal and factual issues involved in their search for

truth,"® the Appellate Division retains discretion to review

8 9A CHARLES ALAN WRI GHT & ARTHUR R M LLER, FEDERAL PRACTI CE AND PROCEDURE §
2256 at 438 (2d ed. 1995) (enphasis added).
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Territorial Court jury instructions for clear error. See Fep. R
CrRim P. 52(b). Invoking that authority, we hold that the trial
court's failure to define "nurder" or "intent to commt nurder”
was not clear error, which "seriously affect[s] the fairness,
integrity or public reputation of judicial proceedings." See
United States v. O ano, 507 U S. 725, 735 (1993) (citation
omtted).

The trial judge included all of the essential elenents of
first degree assault in her charge to the jury:

In order to find M. Janfe]l Rivera guilty of the first
degree assault, the Government nust prove the follow ng
essential elenments beyond a reasonabl e doubt: Nunber
one, that the defendant acted willfully. Nunber two,
that the defendant attenpted or threatened to inflict
bodi Iy harm upon anot her. Nunber three, that the

def endant had the apparent present ability to inflict
such an injury. Nunber four, that the attenpt or
threat to inflict injury was acconpani ed by an

i ntentional display of force which gave the person, the
ot her person, reason to fear inmrediate bodily harm
Nurmber five, that the defendant had the intent to
conmit murder, and nunber six, that the act occurred on
or about October 4, 1996 and on St. Thomas, Virgin

I sl ands.

(App. at 349.) The trial judge also exhorted the jury to
consi der the defendant's alleged state of m nd:

The prosecution nmust prove beyond a reasonabl e doubt
that the defendant acted intentionally when he
committed the crime. Odinarily there is no way that
the defendant's intent can be proved directly because
it is not possible to read another person's nind and
tell what that person is thinking. But defendant's
intent can be proved indirectly fromthe surroundi ng
ci rcunstances. This includes such things as what the
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def endant said, what the defendant did, how defendant

acted, and any other facts and circunstances in

evi dence that show what was in the defendant’'s m nd.

Additionally, the crinme charged by the Governnent
requires proof of specific intent before the defendant

can be convicted. Specific intent [] neans nore than

the general intent to commt the act. To establish

specific intent, the governnent nust prove that the

def endant specifically intended to comrit the act.

Such intent may be determned fromall the facts and

ci rcunst ances surroundi ng the case.

(1d. at 350-51.)

As the foregoing excerpts fromthe trial transcript
indicate, the trial judge appraised the jurors of their
responsibility to determ ne whether Rivera specifically intended
to murder the victim Although the Virgin |Islands Code does not
define the word "intent" or the phrase "intent to commt nurder,"
see 1 V.I.C. 8 41, 14 V.1.C. 8§ 295(1), assault with the intent to
commt nmurder is also a federal crinme, see 18 U.S.C. § 113(a)(1),
and the jury instruction commonly used for that offense explains
that the phrase ""with the intent to conmt nurder' neans that
the [d]efendant . . . acted for the specific purpose of
unlawful ly killing." See Epbwarbp J. DeviTT ET AL., FEDERAL JURY PRACTI CE
AND | NSTRUCTIONS (CRIMNAL) 8 23A. 11 (1987 & Supp. 1998). The tria
judge's instructions effectively conmmunicated this concept to
Rivera's jury.

The only noticeable difference between the federal pattern

i nstruction and those given to Rivera's jury is that the forner
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replaces the word "nurder” with the phrase, "unlawfully killing."
The Virgin |Islands Code defines "nmurder"” as "the unlawful killing
of a human being with malice aforethought.” See 14 V.I.C § 921.
Yet in common parlance, "nmurder” nmeans "to kill (a human bei ng)

unlawful ly and with preneditated malice or willfully,

del i berately, and unlawfully."® The statutory definition of
"murder"” does not vary fromthe word' s conmobn usage or

under standing. Accordingly, we perceive no error in the trial
judge's failure to define the word "nurder" or the phrase "intent

to commt nurder."”

V. VALIDITY OF THE APPELLANT' S SENTENCE
After the jury pronounced Rivera guilty of first degree

assault, the trial judge sentenced himto ei ght years
i ncarceration followed by two years of probation. It is clear
that the trial court could not inpose probation on the appellant
wi t hout suspending all but six nonths of his prison termor
staying the execution of his sentence. See 5 V.I1.C. § 3711(a).
Consequently, the appellant's sentence is not |egal, and cannot
stand. An Oder affirmng the judgnent of conviction but

vacating the appellant's sentence and remandi ng to the

° WEBSTER S THI RD NEw | NTERNATI ONAL Di CTI ONARY 1488 (Philip Babcock Gove
ed., 1993).
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Territorial Court for resentencing will issue.

DATED t his 4" day of February, 2000.

ATTEST:
ORI NN ARNOLD
Clerk of the Court

By: /sl
Deputy derk

C:\ W NNT\ Profil es\jose\ Desktop\ Joshua\ APPCROLD\ 97CR100A. JRI
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ORDER OF THE COURT

AND NOW this 4t" day of February, 2000, having consi dered

the parties' subm ssions, and for the reasons set forth in the
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Court's acconpanyi ng Opi nion of even date, it is hereby

ORDERED that the Territorial Court's judgnment of conviction
is AFFIRVED. It is further

ORDERED t hat the sentence i nposed upon the appellant by the
Territorial Court is VACATED, and this case REMANDED f or

resentencing in accordance with Virgin Islands law and this

opi ni on.

ATTEST: Copi es to:

ORI NN ARNCLD Judges of the Appellate Panel

Clerk of the Court Honor abl e Geoffrey W Barnard
Honor abl e Jeffrey L. Resnick
Judges of the Territorial

By: /sl Cour t

Deputy d erk St ephen A. Brusch, Esq., St.

Thomas, U. S V. I.

Maur een Phel an Corm er, Esq.,
Assi stant Attorney
General, St. Thonas,
US V.I.

St. Thomas | aw cl erks

St. Croix law clerks

Ms. Nydia Hess

Ms. Cicely Francis

M's. KimBonelli

J. S. Mllard, Esq.
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